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The Situation and Prospects of Our Railroads 


By J. J. Peuuery, President, 
Association of American Railroads 


N ANY estimate of the railroad future, the great reduction in 
the actual cost of moving business in the past dozen years is 
a solid fact of major importance. During the last previous 
depression, in the year 1921, the operating cost of hauling a ton 
of freight a thousand miles on the railroads averaged $10.78. 
By 1933 that cost had declined to $6.48, in spite of the fact that 
the volume of business hauled in 1933 was one-sixth less than in 
1921. With the increase in wages and prices of materials and 
supplies in 1934 and 1935, the cost has increased somewhat, but 
is still well below the cost of moving business in the years before 
the depression. 


In 1921 the average freight revenue per ton-mile was 1.275 cents. 
Today the average revenue is less than one cent for hauling a ton of 
freight a mile—beyond comparison the cheapest inland transportation 
for the average of all commodities, over all distances, between all points, 


in all seasons, and including all elements of cost. 

As a result of the war period the railroads owed the government 
$1,080,000,000, about twice what they now owe. Of the amount then 
owed, 96.5 per cent, or nearly $1,043,000,000, has been repaid, together 
with nearly $217,000,000 in interest. One thing that made this possible 
was the striking advance in efficiency, especially that achieved since 1923 
through large investment in better plant and improvements in methods. 

This achievement in efficiency has put the railroads in position to 
reap real advantage from any substantial increase in the volume of their 
business. Just how important that is to railroad net income is shown 
by the results of operations in July, August and September of this year. 
With total operating revenues of $275,349,116 in July, the railroads had 
a net deficit, after all charges, of $15,999,836. In August, operating rev- 
enues increased to $294,017,777 and the net deficit was reduced to 
$2,267,477. In September, operating revenues increased again to 
$306,960,214, and the deficits of previous months were converted into a 
net income, after charges, of $13,542,934. Contrasting July with Septem- 
ber, an increase of less than $32,000,000 in gross revenues, or about 11 
per cent, changed a deficit of $16,000,000 to a profit of $13,500,000. 

Nor has progress in railroading come to an end. The improvements 
in safety, comfort, speed and attractiveness of passenger trains in the 
past few years are well known. Less well known but perhaps more im- 
portant are the improvements in freight service, either now in effect or 
under way. Further steps toward faster, better-coordinated, more 
complete freight service, locally, territorially and nationally were recom- 


90 





DECEMBER, 1935 91 





mended at the recent annual meeting of the members of the Association 
of American Railroads. 


A CONTRADICTION IN POLICIES 


But regardless of the degree of efficiency which may be achieved by 
railroads, they will not be able by themselves to solve the so-called ‘‘rail- 
road problem.’’ In truth it is not a railroad problem. It is a transpor- 
tation problem, to be solved finally not only by the efforts of the rail- 
roads themselves but also by the correction of the unwise public trans- 
portation policies which are at the root of the trouble. 

I say ‘‘policies’’ because we have actually two contradictory publie 
policies. To one form of transport, railroads, we say, in effect : 


**You shall pay all your own costs, not only the cost of moving 
your vehicles but also the cost of preparing the way on which they 
move. You shall then pay taxes on both vehicles and way, real taxes 
which go to the support of government, not merely contributions to- 
ward the cost of furnishing the way you use. Should government 
aid you, it shall be by way of a secured loan, which must be repaid 
with interest. All these costs must be met out of the rates which 
you are allowed to charge the users of your service, and that service 


must be rendered under conditions of strict regulation in the public 
interest.’’ 


Contrast this with the attitude of government toward other forms 
of public transport by highway, by waterway and by airway. They have 
no problem of finding the money or the credit with which to provide 
themselves with a way on which their vehicles may move. That is pro- 
vided for them, and maintained for them, out of public tax funds, at a 
cost exceeding whatever they may pay as ‘‘taxes,’’ so-called. With so 
large a part of their costs of operation paid from the public funds, 
these agencies of transport are enabled to divert to themselves a consider- 
able volume of business which could move by rail at a lower real cost. 
In many instances, failure to regulate effectively the hours of service or 
conditions of safety among such transport operators has allowed them 
to hold down even that part of their costs which they do pay, often at 
the expense of safety. As to a large part of their operations, they have 
heretofore been allowed complete freedom to make such rates as would 
get the business, regardless of discriminations or preferences as between 
persons or places. 

That railroads have been able to stay in business at all under such 
Unequal conditions of competition, and to do the major transportation 
work of America, is due to the inherent superiority of the rail method 
of hauling, which alone can combine in one coordinated continent-wide 
operation the flexibility of the single car with the economy of mass trans- 
portation in long trains. 
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THe NEED For EQuALITy 


The great need of railroads today is more business. As the total 
commerce of the country may increase with national recovery, the rail- 
roads will secure the needed volume if given equality of treatment. The 
last session of Congress took a distinctly encouraging step in that direc- 
tion with the passage of the bill to regulate motor carriers on the high- 
ways. Two other major measures, looking toward more nearly equal 
opportunities for all forms of transportation, are well advanced for 
consideration at the session of Congress which opens in January, 1936. 

One of these, 8. 1632, the Wheeler Bill to regulate water carriers in 
domestic commerce, has been recommended for passage by the Committee 
on Interstate Commerce of the Senate and is now on the calendar of the 
Senate for action at the next session. A like bill in the House of Repre- 
sentatives, H. R. 5379, has been referred to the Committee on Merchant 
Marine and Fisheries, which has not yet held hearings or taken action. 

This bill has nothing to do with the various proposals before Con- 
gress dealing with the American merchant marine in foreign commerce. 
Its sole purpose is to regulate the rates, charges and practices of domestic 
water carriers in somewhat the same way as railroads are regulated to 
prevent discrimination, rebates and preferences, and to insure that rates 
shall be published and known, and shall be adhered to as published. 


Tue LONG-AND-SHoRT-HavuL HANDICAP 


The other bill intended to bring about greater equality of treatment 
for railroads is H. R. 3263, the Pettengill Bill to eliminate the long-and- 
short-haul clause of the Interstate Commerce Act. This bill, after exten- 
sive hearings, has been unanimously recommended for passage by the 
Committee on Interstate and Foreign Commerce of the House of Repre- 
sentatives, and is now on the House calendar for action. Its purpose is to 
relieve the railroads of the hampering restrictions of the long-and-short- 
haul clause. 

This clause provides that railroad rates to any point may not be 
lower than those to a less distant point on the same route, except in 4 
limited class of cases, and then only when special authority is secured 
from the Interstate Commerce Commission. The practical effect of the 
clause has been to prevent railways from handling a tremendous volume 
of competitive traffic, diverted to other means of transportation, usually 
subsidized. In many instances the result has been to give the latter a 
practical monopoly, to the exclusion of the railways. 

When the long-and-short-haul clause of the Interstate Commerce Act 
took its present form in 1910, railroads were our only important form 
of inland transportation. That was before the Panama Canal was opened 
and before we had spent billions of dollars on waterways and highways. 

Today, conditions are entirely different. Other forms of transporta- 
tion, using these new publicly-built facilities, are not restricted in their 
competition by any long-and-short-haul clause, nor is there any thought 
of applying to them the restrictions which handicap the railroads in 
meeting competition. The new act to regulate motor carriers, passed 
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at the last session of Congress, does not contain a long-and-short-haul 
clause, nor does the pending bill proposing to regulate carriers by water. 
Only railroads are subject to this restriction. 

The law intended to help intermediate communities has become a 
positive detriment because it reduces the volume of business of the rail- 
roads serving them. A large part of the cost of running railroads is the 
fixed overhead. Decreased volume of business means higher costs on the 
remaining business which must use the rails. Inereased volume carried 
at a price which yields something above the directly added cost of hauling 
means lower transportation costs—and, in the long run, actual costs 
determine railroad rates. 

Freight which moves between our coasts by ship and the Panama 
Canal, or which floats on our improved inland waterways, contributes 
nothing to interior or intermediate communities in the way of pay rolls 
or taxes. Railroads, on the other hand, are employers and taxpayers 
wherever they run. Railroad men are substantial citizens in their com- 
munities. To deprive railroads of an equal opportunity to compete not 
only means less railroad business, but also smaller pay rolls and de- 
creased tax receipts at all railroad points. 

To allow railroads and railroad men to meet government-fostered 
competition, under the supervision of the Interstate Commerce Commis- 
sion, would hurt no community. It would help interior communities by 
helping the railroads whose services they must use; and the railroad 
men who are their citizens; it would help the communities where freight 
now moves by other agencies, by offering them a choice of means of 
transport. 

While the elimination of the long-and-short-haul clause will allow 
railroads more freedom in meeting competition, it will not change the 
fundamental requirements of the Interstate Commerce Act that all rates 
shall be reasonable and shall not unduly discriminate as between places 
or persons. The Interstate Commerce Commission still will have power 
to prescribe maximum and minimum rates and to see that no railroad 
shall put into effect, at competitive points, rates so low as to add to the 
cost of moving freight to and from interior or intermediate points. 
Fairer and more equal conditions of competition will mean larger tonnage 
and lower unit costs of operation for railroads, better service for all 
points, and better conditions as to pay rolls and taxes for those inter- 
mediate points which depend on rail service. 


Brits to RatsE RarRoAD OPERATING Costs 


Railroad operating costs, as well as the conditions of competition, 
are profoundly affected by acts of Congress. During the last session, 
for example, there was passed a pension bill applying to railroads which 
will add as much as $54,000,000 to their operating expenses during the 
first year it is in effect. 

Other bills are pending in Congress which, if enacted, would in- 
crease the cost of railway operation disastrously. This group of bills in- 
cludes the so-called Six-Hour-Day Bill, which changes the basis for pay 
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and overtime from the present ‘‘standard day’’ of eight hours to a stand- 
ard day of six hours; the Train Limit Bill, which, in effect, would limit 
freight trains to an average of less than sixty cars; and the ‘‘ Full Crew”’ 
Bill, which would require additional men on many classes of trains where 
they are not needed. 

These bills are being pressed as measures of safety, although their 
obvious intent and effect would be to ‘‘make work’’ on the railroads, so 
long, at least, as the railroads might be able to carry the burden. No 
law can put and keep men on a railroad pay roll if the railroad has no 
money to pay wages. The passage of the group of bills outlined above, 
together with certain other pending bills of similar intent, would increase 
railroad operating costs by as much as a billion dollars a year, in times of 
normal business, without adding anything to their efficiency, their safety, 
or their revenues. Such an overwhelming artificial increase in railroad 
operating costs would be a national calamity, not merely a disaster for 
the railroads. 

That such laws are not needed for safety is shown by the record it- 
self. As to passengers, that record is well known. So far this year, no 
passenger has !ost his life in a railroad train accident. As to employees, 
the record is less well known but equally significant. During the past 
decade, operating with the same number of men in their train crews that 
they now have, and greatly increasing the use of longer trains, the rail- 
roads have shown a most remarkable reduction in train accidents. For 
each million hours worked by trainmen and enginemen in 1923, there 
were more than 40 reportable casualties. By 1934, this had been reduced 
to less than 14 casualties per million man hours worked, a 65 per cent 
reduction. The cost of clearing wrecks, which was $21,000,000 in 1920, 
was less than $2,000,000 in 1934, a reduction of 90 per cent. Loss and 
damage to freight was brought down from $2.66 per loaded car in 1920 
to 53 cents in 1934, an 80 per cent reduction. Certainly the management 
which has brought about such results is entitled to support in its position 
that the proposed bills not only will not increase safety but, in many 
instances, will actually add to the hazards as well as the cost of operation. 
To increase the number of trains run to handle a given amount of busi- 
ness, or to add unnecessary men to their crews, increases the oppor- 
tunities for accident. 

Senators and Representatives in Congress are properly interested in 
knowing the views of their constituents on public questions. Our gov- 
ernmental policies as to transportation are among the most important 
public questions which they will have to consider at the session of Con- 
gress beginning in January, 1936. Those who want to see more nearly 
fair conditions of competition in transportation, with the benefits to 
business and recovery which will result, can be of real help by communi- 
eating their views on these bills to their representatives. 
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Orientals Survey Motor Vehicle Transportation 
Situation 


HE problems incident to the great increase in the use of motor vehicles 
as a national transportation agency have attracted the attention of 
students of other lands who have been in our midst. Illustrative of this 
are the following printed theses presented to the faculty of the Graduate 
School of the University of Pennsylvania, in partial fulfillment of the 
requirements for the degree of Ph. D. 
Status and Problems of Co-ordinated Rail-Motor Freight Service 
In The United States. By Cheng Shih Hsu. 
Federal and State Regulation of Motor Carrier Rates and Services. 
By Shan Szto. 


Rail and Motor Carriers: Competition and Regulation. By Ping 
Nan Wang. 





A Practitioner’s Lament 


ree of the difficulties encountered by practitioners before 
the Interstate Commerce Commission are set out in the fol- 


lowing statement of one of them. No doubt many have had the 
same troubles. 


The Interstate Commerce Commission, in issuing its orders, issue 
first a mimeograph report which contains both the Findings and Order, 
then there is issued a printed pamphlet which also contains the Findings 
and Order and the volume and page number of publication in the bound 
volumes of the I. C. C. Reports. Lastly, they publish bound volumes 
which contain only the Findings and not the Order. Quite frequently, 
the Commission reverses, changes or corrects a previous Finding in a 
specific case, but it thereafter makes no reference to that case by docket 
number. 

To cite specifically attention is called to I. C. C. Docket 24709, re- 
ported in 198 I. C. C. 39. The Findings in this case were to the effect 
that in establishing combination of intermediate rates to take the place 
of a published through rate the non-use of the restricted motor impelled 
rate was not in violation of Section 4 of the Interstate Commerce Act. 
Referring to I. C. C. Docket 24343 Reported in 210 I. C. C. 95, there ap- 
pears, on page 99, the following: 


“‘We conclude, therefore, that the restricted factors in the 3-factor com- 
binations described above were intermediate rates within the meaning 
of section 4 (1) and that the applicable charges on these shipments 
violated the aggregate of intermediates clause of that section. Our 
previous findings to the contrary in these cases are reversed”’. 


Nowhere in the volumes dealing with Docket 24709 is there an 
amended order to that docket reversing the decision, and unless one 
using that decision knows of the decision in Docket 24343, there is no 


way by which they may know that the ruling therein has been modified 
or reversed. 
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Another ease is I. C. C. Docket 22585, reported in 171 I. C. C. 30 
and in 174 I. ©. C. 600. The Commission in this case prescribed a non- 
discriminatory relationship between the Kaw Valley on the one hand 
and the Princeton-Cambridge Group on the other, and required the 
carriers to maintain a stated relationship between those two groups. 
I. & S. Docket 3659, reported 195 I. C. C. 579 covered a suspension of 
potato rates generally in Western Trunk Line Territory. After hearing, 
the Commission set a basis that would be acceptable in Western Trunk 
Line Territory, and stated in that decision that all outstanding orders to 
the contrary were thereby modified to the extent necessary to put the 
new schedule of rates into effect. Nowhere, however, under Docket 22585 
is found that amendment or any change in the relationship. 

A third situation is the issuance of fourth section orders. After a 
due hearing, the Commission will issue a fourth section order and make 
statement therein that all orders, formal, informal, or fourth section, 
are modified to the extent necessary to permit these Findings to go into 
effect, but in no instance is a modified order under the original numbers 
ever filed. 





Effect of Denial of Petition for Writ 
’ of Certiorari 


The following cases in the Supreme Court of the United States state 
the effect of the denial of a petition for writ of certiorari. 
In Hamilton-Brown Shoe Co. v. Wolf Brothers & Co., 240 U. 8S. 
251, 36 Sup. Ct. Rep. 269, 60 L. ed. 629 (1916), Pitney, J., said: 
“It is, of course, sufficiently evident that the refusal of an applica- 


tion for this extraordinary writ (of certiorari) is in no case equivalent 
to an affirmance of the decree that is sought to be reviewed.” 


In United States v. Carver, 260 U. S. 482, 490, 43 Sup. Ct. Rep. 181, 
67 L. ed. 361 (1923), Holmes, J., said: 


“The denial of a writ of certiorari imports no expression of opinion 
upon the merits of the case, as the bar has been told many times.”’ 


The language in United States v. Carver, supra, was quoted and 
affirmed by Holmes, J., in Atlantic Coast Line R. R. Co. v. Powe, 283 
U. S. 401, 403, 51 Sup. Ct. Rep. 498, 75 L. ed. 1142 (1931). 

With respect to the handling of petitions for writs of certiorari, the 
following quotation from McReynolds, J., in Furness, Withy & Co. vV. 
Yang-Tsze Ins. Assn., 242 U. 8S. 430, 434, 37 Sup. Ct. Rep. 141, 61 L. ed. 
409 (1917), will be of interest : 


“Such petitions (for certiorari) go first to every member of the 
Court for examination, and are then separately considered in confer- 
ence. This duty must be promptly discharged. We are not aided by 
oral arguments, and necessarily rely in an especial way upon petitions, 
replies, and supporting briefs. Unless these are carefully prepared, con- 
tain appropriate references to the record, and present with studied 
accuracy, brevity and clearness whatever is essential to ready and ade- 
quate understanding of points requiring our attention, the rights of 
interested parties may be prejudiced and the Court will be impeded in 
its efforts properly to dispose of the causes which constantly crowd its 
docket.”’ 





















) Education For Practice Before The Interstate 
; Commerce Commission: II.* 

; Mr. Fuusricnt: Mr. La Roe, I would like to ask how this Associ- 
ation would as a practical matter police the several hundred applications 








which we believe will be filed with the Commission within the next three 
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k months or so? How should we determine whether or not those people 
. should be admitted ? 

e Mr. La Roe: I should think, Mr. Fulbright, that with practitioners 
35 located all over the United States, men in whom we have confidence, that 

we could get a line on those applicants. 
a Now perhaps we cannot do it perfectly, but to get some line is better 
ke than to have no standard, and if a man, for example, applies for member- 
n, ship, we will say, a man from New Mexico, who has never had any experi- 
to ence before the Commission, who has never prepared an exhibit or at- 
rs tended a hearing, a man who has had no lega! experience before the 
Commission, even if he is a lawyer, we ought to lay those facts before 
the Commission and the Commission ought to hesitate in that case. 
What harm will be done if he is delayed six months or a year in 

being admitted, whether he is a lawyer or not? Isn’t it more important 
to keep the standard up than it is to open the doors wide and let every- 
body in in the interest of expedition ? 

ate This thing is too serious to let everybody in just in the interest of 
hurrying a man’s admission. 

S. I fully appreciate the practical difficulties in policing the matter, 

but my point is, Mr. Fulbright, that the policing which this Bar can 
— give is better than none, and if it be true, as I fear it is, that the written 
lent examination is now impracticable, let’s go the limit and not confess 
failure until we try. 
181, Mr. Curry: Mr. President, I have a definite suggestion to make 
here. I think anybody that opposes a resolution that is presented should 
rion come forward with some counter proposition, and not merely oppose it. 
It seems to me that a large part of this criticism of the Commission 
and is that the Commission has established no standards. I myself have 
283 some doubts about that, because I recommended someone to the Com- 
mission who wanted to be admitted to practice and it seemed to me the 
the Commission made a pretty thorough investigation of that man and 
0. V. asked questions that indicated that they wanted to know what he knew 
_ ed. of the Interstate Commerce Act, and whether he had had a course dealing 
with that subject in some reputable school. 
+ the The whole tone of the inquiries that were made and the investiga- 
nfer- tion that was made seemed to me indicated that the Commission was 
d by earnestly trying to tighten up the standards. 
- Rather than pass this kind of resolution that has been offered here, 





I would suggest this: I doubt whether it will even get a second, but I 


_— 











* This is a continuation of the discussion of the report of the Committee 
on Education For Practice. See 3 I. C. C. P. Journal 59-80 (November, 1935). 
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would suggest that in lieu of the resolution that is recommended in 
this report, the following be substituted : 

‘Resolved that the Association recommend to the Commission that 
it establish and enforce more definite standards as to the educational 
background, technical knowledge and ability necessary to qualify appli- 
cants for admission to practice before the Commission.’’ 

‘ The motion was not seconded ; 

Mr. La Roe: In the course of my remarks, I forgot to convey a 
suggestion which one of our experienced men has made to me, that the 
word ‘‘written’’ be eliminated before the word ‘‘examination.”’ 

Personally, I feel that it would help materially even if a man who 
applies for membership were called before a committee representing 
the Commission, or representing the Bar Association, or both, and asked 
questions for fifteen or twenty minutes to ascertain the extent of his 
experience and qualifications. 

I can see more objections to the written examination from a practical 
viewpoint than I can to the word examination. I am not offering that 
as an amendment or as a motion, but merely as a suggestion. 

I make it because I am convinced from talking with the Commis- 
sioners that they are not prepared at this time to require a written 
examination. 

PRESIDENT CHANDLER: As a suggestion, of course, it cannot be con- 
sidered ; but if you offer it as a motion we will see if we can get a second 


to it, and that is the way to get it before the meeting. 

Mr. La Roe: I will make it just to see what the reaction is. I will 
make the motion. 

PRESIDENT CHANDLER: The motion of Mr. La Roe is that the word 


**written’’ before ‘‘ 


examination’’ be eliminated. Is there a second to 
that? ° 

F The motion was seconded 

Mr. Rosensaum: In line with Mr. La Roe’s suggestion or motion, 
I am going to illustrate an experience that I had during the past two 
weeks, and with which Mr. Lueas is familiar because we discussed it 
together last night. 

There was referred to me about two weeks ago, an application 
filed by a young man connected with a truck terminal to be licensed by 
the Commission. As soon as I received the application I called in a 
fellow practitioner who happens to be a lawyer, and we both examined 
this young man. 

We gave him an oral examination and we saw where it was neces- 
sary for him to brush up a little further on his knowledge of the Inter- 
state Commerce Act, and the rules of practice, and so forth. 

After having given him that oral examination, we indicated to him 
without stating so definitely that we didn’t think he was quite qualified. 
He called me up at my home that night and asked if he could see me 
again, and I said, ‘‘ Yes, I was figuring on calling you back to the office.”’ 

So he came the next day, and he said he realized that perhaps he 
did not have the knowledge he should have of the Act and the rules 
of practice, and so forth, although he has the reputation of being @ 
erackerjack rate man. 
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He asked if we thought it would be in line for him to withdraw his 
application temporarily. We thought it would be a good idea and we 
also volunteered to help the young man in every way we could. We gave 
him references to books, and so forth, and suggested that he study those 
books and come to our office or go wherever he pleased. We think he 
will make a good practitioner, but if we had gone along and followed 
out our first impression and written to the Association that we did not 
think he was qualified, the chances are that he would have probably 
been rejected, and perhaps that would have acted as an obstacle which 
he would have difficulty in overcoming in the future. 

Now I am greatly impressed with Mr. La Roe’s suggestion about an 
examination, let it be oral if necessary, and I have this further suggestion 
to make—I will not offer it as a motion—that when these inquiries are 
sent out by the Association to different practitioners to examine appli- 
cants, that that inquiry be directed to not one practitioner but two or 
more practitioners, and let those two or more practitioners get together 
and consult the applicant, and whoever else may be necessary, and thus 
place the responsibility upon more than one shoulder for either accepting 
or rejecting the application. 

PRESIDENT CHANDLER: That is another part of the report, Mr. 
Rosenbaum. The question now is on eliminating the word ‘‘written.’’ 

Mr. J. K. Hiutner: I would like to make a suggestion, if I may, in 
line with Mr. La Roe’s suggestions. 

Why can’t the Practitioners’ Association, themselves, with the con- 
sent of the Commission, of course, set up small bodies in various 
localities to examine these people? 

PRESIDENT CHANDLER: That is another part of the report. Now the 
question is on adopting Mr. La Roe’s motion to eliminate the word 
‘‘written’’ before ‘‘examination’’ in the fourth line. 

Is there any further discussion on that point? 

Mr. Bauman: Doesn’t it require some editing of the prior language 
in order to do that? It should now read, ‘‘That the Association urge 
upon the Commission the adopting of a system of examinations.’’ 

PRESIDENT CHANDLER: That would of course have to be edited. 

Mr. Lucas: I am not going to say very much on this except to point 
out these considerations : 

I don’t agree with Mr. La Roe’s suggested amendment, and I want 
to call your attention to the fact that, as I said before, for at least three 
years, and more or less—if you read our committee reports—from the 
beginning of our organization, there has been the conviction expressed on 
our part that there should be a system of written examinations. 

There probably is a difference of opinion among Commissioners—I 
am sure there is. That fact of itself, I think, should not sway us into 
departing from what we conceive to be the proper line to pursue. I 
think we should continue along the lines that we have for at least the 
past two years. 

This is no less than the third committee that has recommended 
this, and it is no less than the third annual meeting that has approved it. 
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There is just one other consideration that I would point out, and 
that is if you take out the word ‘‘written,’’ you are simply going to 
make the whole thing practically innocuous. It is going to then be sub- 
ject to loose interpretations which will be no better than the situation 
we have now, and I don’t mean to imply any criticism of the Commis- 
sion or those Commissioners that administer the present system. 

When we come to the next topic under this report, I will tell you 
why I now hold that opinion, but nevertheless if you take that word out 
you depart very materially from the recommendations that we have for 
the last two years seen fit to adopt. 

PresIpENtT CHANDLER: Mr. Commissioner Aitchison, would you 
care to say anything further on this subject? 

Mr. Arrcuison : I would like very much to just suggest in the first 
place that we do have a standard. It is laid down by Rules of Practice 
in writing. That standard is that the applicant shall possess the neces- 
sary professional and technical qualifications to make him capable of 
rendering good service to the client and to be of material assistance to 
the Commission. 

Now that certainly is a whole lot more definite standard than the 
word ‘‘reasonable’’ which is contained in the Interstate Commerce Act, 
or the words ‘‘public interest.’’ Both of those have been held to be 
pretty specific. 

It is largely a question of course of interpretation on the part of 
the sponsors of these gentlemen, as to whether they consider them 
qualified and that is the reason that we attempt by a series of inquiries 
to develop the background, both cultural and technical, of the appli- 
eants for admission who have not already been subjected to a pretty 
eareful scrutiny before a similar body representing one of the courts 
of the country. 

Next, if we are going to be asked to give examinations, it would be 
very helpful, I am certain the Commission would think, to be told 
whether the same examination is to be given to men who have already 
passed through a very highly selective test of first, graduation from a 
law school, and secondly, a searching examination in the hands of a 
committee of the Bar and have had their private lives scrutinized with 
the care which these Bar examining committees now give, whether the 
same sort of examination should be given to that applicant as to one who 
obviously possesses technical qualifications necessary, and the only ques- 
tion is as to whether he has a sufficient legal background. 

Next, I think the question I intimated in the remarks I made this 
morning is highly important: Is the same test to be given fo an expert 
in valuation or in corporate reorganization, or someone who is to appear 
before us on the question of the safety of airplane operation, or someone 
in connection with railroad rates? 

It would be very helpful to know just what sort of an examination 
it is expected that the Commission will give, and what the general sub- 
jects are. It is quite obvious that a general recitation of the basic prin- 
ciples which are usually inquired about in Bar examinations won't 
suffice. 
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Your criticism is that we are admitting lawyers who don’t have the 
technical qualifications. Well, are we going to examine them upon the 
technique of airplane operation, of steamboat operation, of railroad rates, 
the principles of corporate re-organization, of valuation? I know my 
colleagues will ask those questions. 

A very great responsibility rests upon the members of the Commis- 
sion’s Bar who vouch for applicants, and if there is any criticism to be 
made it seems to me that we can’t exculpate the members of the Com- 
mission’s Bar, and some of them members of this Association, who are 
willing to sign as sponsors a formal recommendation for admission to 
practice, based upon a certificate that the applicant possesses all of the 
qualifications required by the rules, and then will write to the Commis- 
sion and ask that that be disregarded. 

When you have gotten the mote out of your own eyes on that, begin 
plucking it out of the Commission’s. 

Then there is the matter of time. Someone said something about 
holding these men up for six months. Well, of course, if anyone pos- 
sesses the requisite qualifications for admission to practice, we ought not 
to require any six months. A man’s character can be established as 
fair or not fair in a far shorter time than that. ’ 

We have been subjected to real embarrassment and political pressure 
and inquiries by Senators and others as to why particular applicants 
were not being passed upon when the applications were pending before 
committees of this Association. 

With the courtesy of the Association, we have been permitted to ex- 
amine the Association’s file, and we find an unfavorable report upon an 
applicant is based simply upon the general statement of one member of 
the committee that his investigations led to the opinion that the appli- 
eant does not have quite as high a sense of professional honor as he 
should have. What weight are we going fo attach to that as against a 
certificate of the Clerk of the Supreme Court of the state that the man 
is in good standing at the Bar? 

When we take this report from your committee as confidential, it is 
not supported by any Bill of Particulars and the applicant says, ‘‘I 
would like to have my application passed upon its merits. Three mem- 
bers of the Commission’s Bar have certified that my character is fair, 
and there is someone whose name is undisclosed who said he isn’t satis- 
fied, and therefore you are holding mé up.”’ 

Where are we going to establish the question of a man’s character 
in such a case? Obviously, if this Association is going to take the respon- 
sibility of saying that an applicant for admission ought not to be ad- 
mitted because his character is not fair, it ought to be prepared to back 
that up in the proper way when a hearing comes, for the applicant is 
under the law entitled to a hearing upon his application. 

We just simply can’t be arbitrary about this thing and decline to 
admit a man or not according as it strikes us that he ought to be in or 
not. I think it is a high function which we perform, and one which 
must be exercised as any other quasi-judicial function is exercised, in 


conformity with the basic principles of fairness and law, and after a 
hearing. 
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The matter of examination, of course, seems to me primarily to re- 
volve around the question as to what we are going to examine them on, 
and secondly, whether these well-known examples—men whom one would 
unhesitatingly concede should be admitted, and whom several of us have 
known for several years—should be subjected to a purely formal test. 
Myself, I don’t think they should be. I think we are adopting a more 
commonsense view of it. 

If you want to improve the standard of men who are admitted to 
practice with respect to those who are not members of the Bar in the first 
instance, the recommendation lies in your own hands. With respect to 
the members of the Bar who may apply, if they are not qualified, if 
their character is not fair, they ought not to practice before the courts, 
they ought not to be permitted. 

The remedy there is to strike at the basic place where they are 
admitted, namely, the practice before the courts. 

We are very grateful, of course, for the help which we have had in 
the past year from Mr. Lucas and from his committee, and the experi- 
ment is one which is well worth continuing. Obviously, when we started 
with the concept that anyone could represent anyone, it took time and 
patience to begin to develop the class consciousness to a point where we 
can sit around, as we have been here today, and seriously discuss very 
rigorous standards of admission. 

If that had been attempted in the first instance, neither the Com- 
mission itself nor the Congress whose servants we are would have stood 
for it for one moment. 

Again, I think we should—and here perhaps is an opportunity to 
solve some of our problems—distinguish between the casual appearance 
before the Commission and the practice before the Commission. 

With respect to the casual appearance: When the question which is 
to be presented to the Commission is whether or not the road which is 
proposed to be abandoned has sufficient traffic, a country lawyer, whether 
he ever heard of the Interstate Commerce Act or not, can develop those 
facts just as adequately as the most skilled technician we have—perhaps 
more adequately, because he has an intimate knowledge of the subject 
matter that he is going to develop. 

In such cases, it seems to me there should be great liberality in 
permitting a casual appearance. , 

With respect to the practice which is the holding out of one’s self 
to perform a common occupation for all comers who may choose on 
proper oceasion to employ him, that is a different thing. The subject 
isn’t by any manner of means one which is free from doubt, and it is 
going to require something more than mere formalism such as might be 
embraced in the term ‘‘examination’’ to solve it. It is going to require 
patience, trial and error, and I think a considerable period of develop- 
ment. 

And after all, with the exception of the Patent Bar, what other 
administrative agency has made greater progress? And with respect to 
the Patent Bar, they have perhaps forty or fifty years’ start on us. 
(Applause) 
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' Mr. La Roe: I am afraid I am trespassing by talking too much, and 
I would not talk again were it not that my position has been misstated 
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ij and misunderstood. 
e I thought that I had made it clear in my opening statement that I 
t. did not suggest any abandonment of the standard held out by the com- 
e mittee; that is to say, abandonment of the idea of the written examina- 
tion. 
0 I think that is an excellent standard to which we should adhere so 
st far as practicable. I did say later, however, that somebody had sug- 
to gested to me that the written examination might be dispensed with and 
if the word ‘‘written’’ eliminated, and I rather unwillingly made a motion 
8, to that effect. Perhaps I can make myself clearer by saying this: that 
if we cannot have a written examination—and Mr. Commissioner Aitchi- 
re son it seems to me has given some awfully strong arguments why that is 
difficult, we ought at least to have an oral examination, perhaps both, 
in by the Commission’s representatives of this Association. 
ri- I was greatly impressed by what Mr. Rosenbaum said. The care he 
ed took with that young man, the patience that he showed in trying to get 
nd the young man ready, is the very sort of thing that this Association ean 
we do. 
ry Now I am not worried, and I don’t think you are, about the John 
W. Davises and the Newton D. Bakers. They will take care of themselves, 
m- and if they want to appear specially in some case before the Commission, 
0d it is the Commission’s prerogative to admit them and the Commission’s 
duty to admit them. But what all of us are worried about is the man who 
to does not have the qualifications. 
nce I am told that there are members of the Practitioner’s Association 
who have never attended a hearing, who have never prepared an exhibit, 
h is who have never taken the witness stand and who know nothing about the 
h is Interstate Commerce Act except perhaps in the most casual way. 
her It is unfortunate if that be true, and we certainly ought to have 
108e a better standard than that. 
aps Would there be any real objection when a man asks leave not to 
ject appear specially in some case, but for leave to practice before the Inter- 
state Commerce Commission, can there be any possible objection to hav- 
y in ing some examiner of the Commissioner interview him for an hour, even 
if it is in the Far West? Can there be any objection to having two or 
self three members of this Association located in Illinois or in Kansas, to 
» on have him appear before them and at least get an outline of his qualifiea. 
ject tions, which would be helpful? 
it is It seems to me that that sort of thing, and the sort of thing that Mr. 
it be Rosenbaum mentioned, are the key to this situation if we cannot get the 
juire written examination approved by the Commission at this time, which I 
elop- am convinced we cannot. 

Perhaps the following would accomplish more nearly what I had in 
other mind when I first spoke. Add at the end of the present resolution, this 
et to nguage: ‘‘And that if written examinations be deemed impracticable 
n us. at this time, that examinations in such other form be provided as will 





insure an adequate standard.’’ 








I. C. C. PRACTITIGNERS' SPURL, 


SS 





-My point, gentlemen, is this, that we must not admit that we have 
no standards. If we tie to the ‘written standard and the Commission 
won’t adopt it, we then have no standard, and I suggest an oral ex- 
amination-of some kind, not because I think that is best but because I 
insist that we must have some standard, and the Rosenbaum method of 
approaching the matter is far superior in my judgment to having no 
standard at all. 

Mr. FuusricHt: I wish to second that amendment. 

PRESIDENT CHANDLER: Let me get this straight. 

Do I understand now that you propose to keep the word 
‘‘written’’ in? 

Mr. La Rog: Yes, sir. 

PRESIDENT CHANDLER: Then you make a motion to the effect that at 
the end of the resolution the words, ‘‘and that if written examinations 
be deemed: impracticable at this time, that examinations in such other 
form be provided as will insure adequate standard.’’ 

Mr. DonNALLY : May I ask Mr. Lucas if it would be helpful in our 
voting on this, to have considered the other parts of this report which 
seem. to beso definitely attached to it in the questions of educating the 
applicants? We are voting now as to a form of test for the applicant, and 
as I understand the other parts of the report have a definite bearing on 
that. 

I just wanted to ask Mr. Lucas if it would help us any in our voting 
if we considered the other parts before voting. 

PRESIDENT CHANDLER: We are supposed to have read the report 
that has been before us, and the question here is on the adoption of the 
first part of his report. If-we get into the remainder of the report be- 
fore we get through with this, I am afraid we will never get through. 

Mr. Fuusrient: I apologize for coming again before you. This is a 
subject that I think is the most important thing before this body. I feel 
that we are making history here today. I fear that the Commissioner 
was not here this morning when I addressed my remarks to this sub- 
division 1, because at that time I pointed out what I believe is also the 
view of the committee, that this Association was not undertaking to 
advise the Commission as to the nature and character of the examination 
nor as to the weight to be given to the respective subjects that might 
be included in an examination. 

Those are practical difficulties which must be worked out in a prac- 
tical manner, and in my opinion the Commission is better qualified than 
this organization would be to do it. 

I might suggest this, however, which no doubt has received the con- 
sideration of the Commission; that in the event any system of examina- 
tion should be devised that should be at least so flexible that a greater 
weight should be given to those subjects upon which the practitioner is 
expected to devote his energies. 

In his application, or in his examination, the practitioner might 
very well be called upon to state the branches of practice in which he 
proposes to engage, if he proposes to engage in any special branches of 
practice before the Commission, and that in the event he shall select 
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certain branches of practice, the questions concerning those branches 
will. be given much greater weight in determining whether or not he 
is qualified. 

In other words, you just simply can’t lay down one written ex- 
amination to cover everything, and say, ‘‘ You have got to make a grade 
of 70 or 50 on it.’’ Those are naturally questions that are going to 
eome up, particularly the new branch we have here, motor truck regula- 
tion. There you are going to have to have some special knowledge of 
what has been done in that. 

When it comes to the general matter of procedure, questions that 
relate to the Commission’s rules of procedure, those are general and 
apply no matter what branch of practice a man may engage in. 

Further, it was pointed out this morning that the casual case, or 
the special pleader who comes in a particular case, should not be shut 
out because there is a general rule requiring examination for the man 
who proposes to become enrolled as a practitioner and to engage in the 
practice as a part of his livelihood or as his livelihood. 

Those are matters, of course, upon which the Commission will very 
properly exercise its discretion, and I think they will wisely do so. What 
I am most anxious, is that this Association shall adhere to the standard 
that we have set up; namely, that there should be an examination, 
preferably a written examination. If not a written examination, let us at 
least go as far as we can in that direction, and it was for that reason, in 
the interest of expediency and in the interest of making a start, that I _ 
seconded the motion made by Mr. La Roe, to add the clause to the resolu- 
tion. 

I have been more or less familiar with the efforts made by the 
American Bar Association and some of the State Bar Associations who 
are confronting this same problem. In most of our states we have already 
admitted to the Bar, hundreds, yea, thousands of men who ought never 
to have been admitted to the Bar. They got in sometimes by fair means, 
sometimes through carelessness, sometimes by foul means, but they are 
in and you can’t very well get them out. That is an impractical propo- 
sition. ; 

We confront the same thing with the Commission on its present 
roll, and the fault is more with the practitioners than it is with the Com- 
mission—much more so. It is not a question of where the fault lies, it 
is a question of starting for the future now, to try to build up for the 
future something that will prevent a recurrence of what we already have. 
There are many men admitted to the Bar in my state, I know, that really 
have no business being admitted to the Bar, and certainly if they should 
come up for admission to this Commission I know some of them that I 
would not only refuse to sign their application, but I would be very 
pleased to advise the Commission why I so refused. 

Those are practical difficulties, and the Bar Associations in all the 
states are confronting them. We have to sort of let bygones be bygones 
and try to build something better for the future. 

It is not, to my mind, any criticism of the Commission at all that 
they may refuse a man who is already a member of the Bar, because 
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practitioners or others by whom they have been barred can specify 
reasons why they do not think they have the cultural or moral qualifica- 
tions for the right to have a license. 

PRESIDENT CHANDLER: I want to correct a statement that I made 
this morning. 

I was told at lunch time that in my enthusiasm in throwing the 
harpoon at my good friend Burchmore, that I suggested that this whole 
report be tabled or squashed or some such word as that that I used. 
That is so inconsistent with the remarks that I made yesterday with 
respect to this subject in my report, that I want to call attention to 
what I said then to show that it was certainly not intended to throw any 
rocks at Mr. Lucas’ report. 

I said, ‘‘We have been making recommendations to the Commission 
based on that committee’s recommendations almost from the inception 
of the organization. The Commission has not seen fit to follow our 
suggestions, and a question arises in my mind as to the wisdom of con- 
tinuing to recommend something which obviously is not acceptable to 
the Commission. 

‘*Tf on the other hand it is felt wise to persist in pushing this matter 
with the Commission, we think it is our duty definitely to state what kind 
of examinations we think should be adopted in order that it may have 
clearly before it just what we have in mind.’’ 

That is merely to refute any suggestion on my part that I was 
throwing rocks at Mr. Lucas’ report. 

Now, gentlemen, the question is on the adoption of the resolution 
as amended by Mr. La Roe. Mr. Fulbright seconded his motion. 

Mr. La Roe: The resolution as modified by my amendment, still 
contains the word ‘‘written’’ and the only amendment is at the end 
where it reads, ‘‘and that if written examinations be deemed impracti- 
cable at this time, that examination in such other form be provided as will 
insure an adequate standard.’’ That is my motion as seconded by Mr. 
Fulbright. 

PRESIDENT CHANDLER: Are you ready for the question? All in favor 
of adopting the amendment to the resolution which is to the effect that 
additional language just read by Mr. La Roe be added at the end of the 
resolution, say ‘‘aye;’’ opposed, ‘‘no.’’ 

The amendment is carried. 

Now upon the resolution as amended. Are you ready for that 
question? All in favor of the resolution as amended say ‘‘aye’’; any 
opposed? It is carried. 

Mr. Lucas: I think, just as a practical matter, we might for the 
time being omit top sub-division II, which does not call for any particular 
action anyway (and if at the end of the entire report there is some 
action taken, that would probably be automatically included) and pro 
ceed to sub-division ITT. 

I am going to try to be very brief in connection with sub-division 
III but I do feel that there is a word of explanation that must be made. 

To give you the history of it, I already told you this morning of the 
conference that was had with Mr. Commissioner Meyer and Mr. Commis 
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sioner Aitchison, and that pursuant thereto a written memorandum was 
addressed to the two Commissioners in question, and they in turn re- 
plied informally to the written memorandum, and among other sug- 
gestions made this—and I call your attention particularly to the way 
this is phrased, I think, rather carefully : 


“Perhaps I might add in a purely personal way, that I believe the 
Association can be of substantia] aid to the Commission. I would like 
to mention the following as among the lines of activity which will be 
helpful to us: (1) to examine each application for admission to prac- 
tice, and report thereon to our Committee on Admissions.” 


Now pursuant to that suggestion on the part of the Commissioners 
with whom we had conferred, the Association decided to undertake to 
meet their request. 

Of necessity we did not have, and we do not have today, the 
machinery to do it in the way in which it should be done if it is going 
to be undertaken at all. 

Mr. Commissioner Aitchison has already pointed out the difficulties 
which lie in our way if we do that, and the very great responsibility 
which will rest upon us if we are going to be of any help to them at all. 

We have undertaken, in the two or three months that have inter- 
vened since that suggestion was made, and since we did decide to embark 
upon it, to accumulate a little experience. The result of that experi- 
ence is to convince certainly myself that the Commission is making an 
earnest effort to police these applications just as Mr. Commissioner 
Aitchison has indicated to us. 

Also, it has indicated to me that there is a grave responsibility not 
only upon the Commission’s Admissions Committee, but upon us if we 
undertake to be of any help. I doubt very much if we have been of any 
help up to this time for the simple reason that I felt that we did not 
have the machinery to undertake this in the way in which we should 
have. 

To begin with, it was impossible to assemble the Committee on Edu- 
cation for Practice to which this matter was referred, for the simple 
reason that we were scattered all the way from New York, Philadelphia, 
Washington, New Orleans, to San Francisco, and in addition to that, 
time is somewhat of the essence in this. 

The Commission cannot hold up these applications indefinitely. 
Pressure is put on them, as Mr. Commissioner Aitchison has indicated, 
and we in turn had to expedite matters. . So it practically devolved down 
to our office at Washington getting the applications, sending them out to 
somebody to make an investigation in the field, having those reports 
sent in and then virtually having one member of your committee pass 
upon them. 

That should not be the machinery. In the absence of a better 
machinery, I felt personally that we could not go to the extent that will 
probably be necessary, and when we came to some reports as to which a 
doubt was expressed, I thought that the Association, in the absence of 
some action at a meeting of this sort, should not go on record indicating 
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other than the fact that they could not up to this point approve an 
application. 

In other words, our negative reports, of which there have been so 
far seven, have simply said to the Commission that we were not prepared 
to approve Mr. X’s application. Of course that carries with it an impli- 
cation that since we cannot approve we must be disapproving. 

As an indication that we have had the cooperation of the Commission 
and its obvious or evident interest in our continuing this work, the files 
have been sent for, as Mr. Commissioner Aitchison has said. As soon as 
that type of report came in he very properly inquired of us, What is 
this based upon? Unless we are preparing to go into this thing thoroughly 
and give them the benefit of a real, honest-to-goodness investigation, I 
don’t believe we ought to undertake it, because I don’t believe it will 
be of the slightest assistance to them. But if we can set up the ma- 
chinery whereby we can have an actual examination of each application, 
if we can set up the machinery to go into that thoroughly, then I think 
it would be well for us to continue the experimental work for at least 
sometime into the future. 

The applications thus far passed upon I think have been in the 
vicinity of 125, but there have been referred to us a great many more 
than that. I think there have been something like 235, and we are well 
behind in the administration of it from our standpoint. 

Of the ones that we have sent in approvals on, the Committee felt 
that under the Commission’s present standard, which after all is all that 
we would have any right to address ourselves to, that lawyer applica- 
tions probably have had to be passed upon approvingly unless we knew 
of some moral dereliction or something that was pretty serious that would 
disqualify that person in view of the fact that he had not been disquali- 
fied by the state that had certified him. 

I think one of the seven was as to a lawyer, as I recall, a doubt 
expressed as to the qualifications of a lawyer. So much by way of 
explanation of what has been one of the difficulties. 

As I see the situation, if we are going to continue this we must have 
more than just one member of a committee passing upon it. I think we 
should have at least three, possibly five; certainly an Admissions Com- 
mittee of three, and I think those three should be very close to Washing- 
ton if not actually located in Washington, so that the recommendation 
ean be on the basis of at least three of our Association members, and 
then if the Commission wishes to confer with us and wishes to discuss @ 
given application, we will be there in a position to come and sit down 
with them and help. 

I don’t know whether that may develop or not, but it might very 
well eventuate and we should be prepared to cooperate if it does. So 
that the Committee has recommended to you a continuation of this ex- 
perimental work, except that in the submission of our report to the 
Executive Committee a change was recommended there. 

If you will refer to the report where the resolution appears, the 
language as I am going to read it is going to be changed to meet the sug- 
gestion of the Executive Committee and not make it for a full year’s 
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experiment necessarily, but to leave it within the discretion of the Execu- 
tive Committee. 

Now one very practical consideration is the matter of expense. 
This probably and very likely will involve expense on our part, and I am 
sure the Association Executive Committee will authorize that, if it stays 
within reasonable bounds, in view of the desirability apparently of con- 
tinuing the experiment. 

At any rate, here is the way the resolution would read: 

‘*Resolved that the Association continue, within the discretion of the 
Executive Committee,’’ (in other words, in place of the next four words, 
insert ‘‘ within the discretion of the Executive Committee’’) ‘‘the activity 
embarked upon by the Association as the result of the suggestion of Mr. 
Commissioner Meyer, whereby the Association causes to be made an 
examination of each application for admission to practice, and a report 
thereon to be made to the Commission’s Committee on Admissions.”’ 
PRESIDENT CHANDLER: I don’t think it is necessary to read the rest 
of it. 

Mr. Lucas: There is no further change in the second paragraph, 
and I move the adoption of this resolution. 

... The motion was seconded .. . 

PRESIDENT CHANDLER: It is moved and seconded that the resolu- 
tion be adopted as amended. Is there any discussion? 

Mr. Curry: May I ask a question of the Chairman of this Com- 
mittee as to just how he thinks that practitioners who are asked to look 
into the qualifications should proceed? Is there a form letter or any- 
thing of that sort that could be sent out by the practitioner who is a mem- 
ber of the Association to this applicant that would indicate that he has 
some authority to invite him to his office, or that would keep the matter 
from being rather embarrassing? I am asking because I was asked to 
look into one of these applicants. I was out of town when the letter came, 
80 somebody else was asked to do it, but I was just wondering, as a matter 
of information, how to go about it; what ought to be done. Maybe I 
missed this discussion yesterday. 

PRESIDENT CHANDLER: Mr. Curry, that is a matter that will be 
handled by the Executive Committee in connection with the work of the 
Executive Secretary. We are not going to make detectives out of our 
members, but I think that the Executive Committee will be able to 
develop something in that line that will come as near hitting the mark as 
we can. 

Any further discussion ? 

Mr. W. W. Wetter: Are we passing on both parts of the resolution 
at this time? 


PRESIDENT CHANDLER: Yes, sir, that is the ‘‘Resolved—’’ and 
“Further resolved—’’. 

Mr. WeuueR: Mr. Chairman, the thought occurs to me that another 
form letter is hardly sufficient. The Commission itself sends out form 
letters in many instances, and I have the suggestion that such applica- 
tions as may be referred to the Association for further information might 
be referred to a committee, say, of three, located in the general locality 
or nearby the residence of the applicant. 
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PRESIDENT CHANDLER: Sometimes there are not three there. That 
is something that the Executive Secretary will have to judge, because if 
there are not you can’t refer it to three. I think that is a matter of de- 
tail which will be worked out by the Executive Committee with the 
Executive Secretary. 

Any further question? 

... The question was put to a vote and carried . -. 

PRESIDENT CHANDLER: The resolution as amended is adopted. 

Mr. Lucas: Mr. President, coming to sub-division 4, the letter from 
the Commission which has already been referred to contains the addi- 
tional recommendation : 


“At least one sponsor for the applicant should be a member of the 
Association of Practitioners. This is one way in which the standards 
of the Association of Practitioners can be adhered to.”’ 


It seemed to your Committee that that obviously carries its own 
argument, and the Committee has recommended to the Association that 
we at least indicate our willingness to go along on that recommendation 
if the Commission sees fit to put it into effect. 

Of course, we can do nothing more than simply say that if the Com- 
mission sees fit to have some such requirement as that, that we will be 
very glad to give our cooperation. Therefore, I will move its adoption 
without reading it. 

... The motion was seconded, put to a vote and carried .. . 

Mr. Lucas: Mr. President, the second part of the report refers to a 
reading list, and since it calls for no action I take it that if you adopt the 
report as a whole, as amended, that it will automatically include sub- 
division II. The Committee regularly gets inquiries as to what books 
may or may not be perused to advantage by either present members of the 
Commission Bar or possible applicants, so I move you, Mr. Chairman, 
that the report of the Committee on Education for Practice be adopted as 
amended. I take it that would go to the entire report. 

... The motion was seconded, put to a vote and carried .. . 

PRESIDENT CHANDLER: The report is adopted. 





Recent Law Review Articles of Interest 


The following articles appearing in current issues of Law Reviews 
will be of interest to many members of the Association : 

Fuexipte Ramway Freicut Rates. By Julian 8. Duncan, Jr., of 
St. John’s College. 30 Journal of American Statistical Association, pp. 
537-548 (September, 1935). 

Waar Is A ‘‘Conriscatory Ratse’’? By Robert L. Hale. 35 Colum- 
bia Law Review, pp. 1045-1052 (November, 1935). 

UrmizaTion OF State COMMISSIONERS IN THE ADMINISTRATION OF 
THE Freperat Motor Carrer Act. By Paul G. Kauper. 34 Michigan 
Law Review, pp. 37-84. (November, 1935). 





Commissioner Meyer Completes Twenty-Five 
Years of Service on the I. C. C. 


HE completion of twenty-five years of as fine public service as it has 

been the privilege of any man to render was celebrated on December 
31st, when Commissioner Balthasar H. Meyer was presented with a beau- 
tiful Hamilton gold watch and chain by the members of the Practitioners 
Association in Washington, and also with a large basket of flowers on 
behalf of the entire membership of the Association. 

The above mentioned tokens of regard for Commissioner Meyer were 
presented by the Executive Secretary, Sarah F. McDonough at the con- 
clusion of ceremonies by employees of the Interstate Commerce Commis- 
sion, who gathered to pay tribute to Commissioner Meyer upon this 
occasion. 

In acknowledgment of the watch and flowers Mr. Meyer has written 
the following letters: 


January 4, 1936. 
“Dear Mrs. McDonough: 

Through you I wish to thank every member of the Association of 
Practitioners for the most beautiful basket of flowers which was pre- 
sented to me on behalf of the Association in connection with the exer- 
cises celebrating the 25th anniversary of my services as a member of 
the Interstate Commerce Commission. I have never seen more beautiful 
flowers, and I do not believe a more beautiful basket could be created. 
At the end of nearly a week, many of the flowers are still in good condi- 
tion. They have given enjoyment to everyone who has been in the house 
since that day.”’ 


“TI wish to thank you, and through you, members of the Practi- 
tioners’ Association, for the beautiful watch which you presented to me 
on their behalf at the exercises last Tuesday on the completion of 25 
years of service as a member of the Interstate Commerce Commission. 
The gift was well chosen because I really needed a watch but I was not 
deserving of such a beautiful one. I shall always associate it with the 
kind words and friendly spirit of the donors, which accompanied it 


B. H. MEYER, Commissioner.” 


Prior to his appointment to the Interstate Commerce Commission, 
Commissioner Meyer served as a member of the Hadley Securities Com- 
mission, created by the Hepburn Act of 1906, for the purpose of making 
recommendations to the President for the regulation of railroad securi- 
ties. The work of Commissioner Meyer and his associates was incor- 
porated in the Interstate Commerce Act, as Section 20a, by the Transpor- 
tation Act of 1920. 

Before that service, Commissioner Meyer had developed, at the Uni- 
versity of Wisconsin, the first comprehensive course in transportation. 
This led to his appointment as a member of the Railroad Commission of 
Wisconsin, from whence he came to the Interstate Commerce Commis- 
sion. In making the appointment, President Taft informed Commis- 
sioner Meyer that he was ‘‘the one most suited to fill a vitally important 
post.’’ 
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With the exception of Judson C. Clements, who died in 1917 after 
serving twenty-five years, three months and one day as a member of the 
Commission, Commissioner Meyer has the longest period of service of any 
present or former member of the Commission. Since his term of office 
does not expire for two years, and he continues to be in good health, he 
expects to exceed Commissioner Clements’ record. His congenial cour- 
tesy, both on and off of the bench, has endeared him to all with whom he 
has come in contact. His courteous treatment of practitioners at all 
times has set a fine example for his brother members. An extensive bio- 
graphical sketch of Commissioner Meyer appeared in the January, 1932, 
issue of the BULLETIN. 





I. C. C. Warns Motor Carriers About Filing 
Applications 


The Interstate Commerce Commission has issued a warning to all 
motor carriers who are entitled to the benefit of the ‘‘grandfather 
clause’’ provisions of the Motor Carrier Act of 1935 that unless their 
applications for certificates or permits are filed on or before February 12, 
1936 they will lose their rights thereunder, and be required to prove a 
ease of public convenience and necessity or consistency with the public 
interest in the same manner as though they had never been in operation. 
The warning is also directed to those motor carriers who instituted or ex- 
tended their operations after June 1, 1935, if a common carrier, or July 
1, 1935, if a contract carrie, and who were engaged in carrying on such 
operation or extension on October 15, 1935. Any such newly instituted 
or extended operation will be unlawful after February 12, 1936, unless 
application for a certificate or permit to cover has been filed with the 
Commission on or before that date. The Commission is not empowered 
to extend beyond February 12, 1936 the date for filing applications under 
the ‘‘grandfather clauses’’ of the Act. In its warning the Commission 


‘‘The attention of these motor carriers is directed to the further fact 
that a motor carrier may be engaged in interstate or foreign commerce 
even though its physical operations do not cross State lines. Each motor 
earrier should carefully consider the nature and extent of its transpor- 
tation business to determine whether it is actually engaged in such com- 
merce and subject to the Act. In case of doubt it should file the appro- 
priate application and thus safeguard its rights under the Act.’’ (Under- 
scoring supplied. ) 

The warning was issued due to the fact that but a comparatively 
small number of applications have as yet been filed with the Commission. 
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Commissioners Porter and Aitchison to be 
; Reappointed 


RESIDENT Rooseve.r has announced that Claude R. Porter, Demo- 

erat, of Iowa, and Clyde B. Aitchison, Republican, of Oregon, whose 
terms on the Interstate Commerce Commission expired December 31, 
1935, will be reappointed. 

Commissioner Porter was born in Moulton, Iowa, July 8, 1872. He 
was educated at Centerville, Iowa, and at Parsons College, Fairfield, 
Iowa. After receiving his legal education at the St. Louis Law School, 
he became senior member of the law firm of Porter and Greenleaf, at 
Centerville, and a Director of the Mystic Industrial Savings Bank. 
Commissioner Porter was a Sergeant-Major in the 50th Iowa Infantry 
during the Spanish-American War. He served in the Iowa Legislature 
from 1896 until 1904. He was thrice defeated as a candidate for Gover- 
nor of Iowa and five times as candidate for United States Senator from 
Iowa. He served as United States Attorney for the Southern District of 
Iowa from 1914 to 1918. He was Special Assistant Attorney General of 
the United States during the World War, and later became Assistant 
Attorney General of the United States in charge of criminal prosecutions. 
He was Counsel for the Federal Trade Commission from 1920 to 1924. 
His first appointment to the Interstate Commerce Commission came on 
January 28, 1928, when President Coolidge appointed him to succeed 
Henry C. Hall, resigned. He was reappointed on January 1, 1929 for 
the term which has just expired. He served as Chairman of the Com- 
mission during the year 1932. 

Commissioner Aitchison was also born in Iowa, his birthplace being 
Clinton, and the date February 22, 1875. He was admitted to the Iowa 
Bar in 1896, and practiced law at Council Bluffs until 1903, having, in 
the meantime, graduated from Hastings College at the age of 18 years. 
He removed to Portland, Oregon, in 1903, and there engaged in the prac- 
tice of law. After assisting in the drafting of a Railroad Commission 
law for the State of Oregon, he was elected one of the original members 
of the Oregon Railroad Commission in 1908, and was reelected in 1912. 
He resigned in 1916 to become General Counsel for the Valuation Com- 
mittee of the National Association of Railway Commissioners. He was 
serving in that capacity when appointed a member of the Interstate Com- 
merce Commission in 1917, by President Wilson, for the term expiring 
December 31, 1921. He has been reappointed at the expiration of each 
term since that time. 

Commissioner Aitchison is well known to the members of this Asso- 
tiation. He was in charge of the preparation and publication of Inter- 
state Commerce Acts Annotated, an eight-volume work of inestimable 
benefit to practitioners before the Commission. These carefully prepared 
and accurate volumes stand as a monument to his painstaking work in 
personally editing them. An extensive sketch of his life and attainments 


was published in the April, 1932, issue of the I. C. C. Practirioners’ 
BULLETIN. 
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Bureau of Motor Carrier Forms Released to Date 


The Interstate Commerce Commission has, up to this time, released 
the following Bureau of Motor Carrier Forms: 


B. M. C. 


1—Property carrier application under grandfather clause. 
. 2—Passenger carrier application under grandfather clause. 


. 8—Designation of Statutory Agent. 

. 4~Application for property brokerage license. 

. 5-—<Application for passenger brokerage license. 

. 6—Application for registration by common carriers of property 


operating wholly within a single State, under authority 
of certificate granted by such State. 


. 7—Appliecation for registration by common carriers of pas- 


sengers operating wholly within a single State, under 
authority of certificate granted by such State. 


. 8—Application of property carrier (common) for certificate 


of public convenience and necessity. 


. 9—Application of passenger carrier (common) for certificate 


of public convenience and necessity. 

. 10—Application of contract carrier of property for permit. 

. 11—Application of contract carrier of passengers for permit. 

. 12—Application of carriers engaged in local interstate transpor- 
tation of passengers fér determination of status under 
Section 203 (b) (8). 

. 15—Notice of filing of application for certificate or permit. 

. 16—Notice of filing of application for determination of status. 

. 18—Application of property carriers engaged in local interstate 
transportation for determination of status under Section 
203 (b) (8). 


B. M. C. 19—Notice of filing of application by property carrier for deter- 


mination of status. 


The Association has endeavored to keep interested members supplied 
with the desired forms, and will be glad to furnish copies of any of these 
forms to any member upon request therefor. 





Mahaffie Now Chairman of I. C. C. 


Commissioner Charles D. Mahaffie became Chairman of the Inter- 
state Commerce Commission on January 1, 1936, under the Commission’s 
rule of rotating the Chairmanship among its members. He is a Democrat, 
51 years of age, and was appointed to the Commission in 1930 by Presi- 
dent Hoover, having formerly been the Director of its Bureau of Finance. 













Tariff Provisions of Motor Carrier Act Further 
Extended 


In response to numerous requests from motor carriers and their 
associations for additional time in which to compile their tariffs and 
schedules, the Interstate Commerce Commission, by Division 5, on Janu- 
ary 2, 1936, entered an order further extending the effective date of Sec- 
tions 216, 217, 218, 219 and 223 of the Motor Carrier Act, 1935. These 
sections deal with the filing and observance of tariffs and schedules show- 
ing rates, fares and charges, for transportation by motor carriers subject 
to the Act, and related matters, as well as the issuance of receipts or bills 
of lading and collection of charges. The general effect of this further 
postponement is to require that tariffs and schedules be filed with the 
Commission on or before March 2, 1936, and to require that the rates, 
fares and charges for transportation as shown by the tariffs and schedules 
so filed be effective on April 1, 1936. This is the limit of the Commis- 
sion’s authority to extend the effective time of any provision of the Motor 
Carrier Act. 

The Commission has not as yet completed its rules and regulations 
to govern the construction, filing and posting of tariffs and schedules but 
expects to complete and publish such rules and regulations within a 
few days. 

The rules and regulations to be issued by the Commission to govern 
the construction, filing and posting of tariffs and schedules will not pre- 
scribe the rates, fares, and charges of motor carriers but only the form 
and construction of the tariffs and schedules. The amount or measure of 
the rates, fares, or charges shown by these initial tariffs and schedules 
must be determined under the law by the motor carriers themselves and 
not by the Commission. 



























I, C. C. Issues Notice to Motor Carriers With 
Respect to Copies of State Orders and 
Certificates of Registration 













The Interstate Commerce Commission has announced that it will 
receive and file applications from motor carriers for certificates and per- 
mits under the grandfather clause of the Motor Carrier Act of 1935 with- 
out there being attached thereto at the time of filing certified copies of 
orders which have been issued by a State authorizing the operations of 
applicant, and certificates of registration under codes of fair competition, 
with the understanding, however, that such certified copies and certifi- 
tates be forwarded and filed as soon as they can be obtained by 
applicants. The Commission pointed out that no certificate or permit 
will be issued unless and until its requirements with respect to the filing 
of these papers have been complied with. 
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Documents for Distribution 


49th Annual Report of the Interstate Commerce Commission— 
available at 10c per copy to cover postage. 


Decision of Supreme Court nullifying Agricultural Adjustment Act, 
No. 401, October Term, 1935—U. 8. v. William M. Butler, et al, 
Receivers of Hoosac Mills Corporation—copies available to members at 
20¢ each. 





Recovery of Excessive Rates 


The right to maintain an action against a carrier on the ground that 
rates which were filed and published by it pursuant to law were excessive 
is the subject of an extensive annotation in 97 A.L.R. 406-431 (1935). 





